STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF BANKI NG AND FI NANCE,
Petiti oner,
VS. Case No. 86-2718

W LLI AM MCCAFFREY

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Final hearing in the above-styled action was held in Tallahassee, Florida
on Cctober 6, 1986, before Mary O ark, hearing officer of the Division of
Admi ni strative Hearings.

The parties were represented as foll ows:

For Petitioner: Robert K Good, Esquire
Ofice of the Conptroller
400 West Robinson Street, Suite 501
Ol ando, Florida 32801

For Respondent: dyde M Taylor, Jr., Esquire
1105 Hays Street
Tal | ahassee, Florida 32301
(did not appear at hearing)

Background and
Procedural Matters

Thi s proceedi ng cormenced with Petitioner's Notice of Intention to Suspend
and Admi ni strative Charges and Conpl aint, dated June 26, 1986. The notice
informed WIlliamDavid McCaffrey of the Departnent's intention to suspend his
nortgage solicitor's license for violations of Section 494.05, Florida Statutes.
Thr ough counsel, M. MCaffrey responded with a Petition for Formal Hearing
pursuant to Section 120.57(1), Florida Statutes.

The case was forwarded to the Division of Administrative Hearings and the
Noti ce of Hearing was provided to counsel of record.

On Septenber 30, 1986, Respondent's counsel filed a notion for continuance.
For the reason set forth here and in the Post-Hearing Order dated Cctober 6,
1986, that notion was deni ed. Respondent was not represented and did not appear
at the hearing.

Petitioner, through counsel, did appear at the hearing and submtted two
exhibits, certified copies of court records in Case nunber CR 85-53 PHX, from
the US. District Court for the District of Arizona. No testinony was taken



Petitioner requested and was granted ten days to submt a proposed
recommended order. The proposed findings of fact thus submtted have been
i ncorporated in this recomended order

Respondent was al so infornmed in the Post-Hearing O der referenced above of
the right to file a proposed recommended order or brief within ten days. Wile
styl ed "Respondent's Proposed Fi ndings of Fact and Concl usi ons of Law', the
pl eading filed by Respondent only presented argunment for reconsideration of the
notion for conti nuance.

This warrants further brief discussion of the basis for denial. Onits
face the notion set out good cause for continuance; it was also tinely filed.
Thi s does not inply, however, that an opposing party should not have the
opportunity to respond. The rules of procedure for adm nistrative hearings
provide for a seven-day response period, plus three days for mailing. Rules
221-6.02 and 221-6.06 Florida Adm nistrative Code. During the week before the
hearing, the hearing officer twice attenpted to contact M. Taylor to informhim
of his need to set up a tel ephone hearing or get the concurrence of opposing

counsel . That explicit message was given twice to M. Taylor's secretary. On
t he second occasi on she assured the hearing officer that the earlier nessage was
given to M. Taylor. In the absence of any followup fromM. Taylor, a

rati onal assunption was that the scheduling conflict had been resolved. On the
nmorni ng of the hearing, when opposing counsel had already traveled to

Tal | ahassee, M. Taylor's secretary called to ask about the continuance. The
heari ng was schedul ed in Tall ahassee for the conveni ence of Respondent and his
attorney. The notion for continuance states that the federal court appearance
was schedul ed before the adm nistrative hearing. The priority of one type of
case over another is immaterial; any "damage" to Respondent woul d have been
avoi ded by the sinple expedient of immediately inform ng the hearing officer and
opposi ng counsel of the scheduling conflict as soon as it was di scovered or by
followi ng through after being rem nded of Rule 221-6.16 Florida Administrative
Code.

Reconsi deration of the notion for continuance i s DEN ED
| ssue

The issue in this proceeding is whether WIliam David McCaffrey's nortgage
solicitor's license should be suspended for violation of section 494.05(1),
Fl orida Statutes.

FI NDI NGS OF FACT

1. The pleadings in this case, Petitioner's Notice of Intention to
Suspend” and Respondent's "Petition for Formal Hearing" establish the foll ow ng
uncontroverted facts:

a) WlliamD. MCaffrey is a nortgage solicitor holding |icense nunber
HK0007207.

b) The Departnent of Banking and Finance is charged with the
responsibility and duty of adm nistering and enforcing the provisions of the
Mort gage Brokerage Act, including the duty to suspend the license of those
persons regi stered under the act for violations of the ternms therein.



c) WIlliamD. MCaffrey has been convicted of a federal offense and is
presently in federal custody at the Federal Correctional Institute in
Mont gonery, Al abana.

2.  On Novenber 13, 1985, Respondent pled guilty to "Interstate
transportation of fraudulently obtained credit cards, in violation of title 15
U S. Code, Section 1644(b) as charged in count 6 of the Indictnent”.
(Petitioner's Exhibit #2)

3. Count 6 of the indictnent provides:
Count Si x

On or about Decenber 13, 1982, defendants
WLLI AM D. McCAFFREY and W LLI AM BARTRAM

[1l did knowingly, with unlawful and fraud-
ulent intent, transport and cause to be
transported in interstate comrerce from

Q arkston, Ceorgia, by way of Nevada, to the
District of Arizona, a fraudul ently obtained
American Express Credit Card in the name of
WIlliamSmth, knowi ng said credit card to
have been fraudul ently obtai ned.

Al in violation of Title IS, United States
Code, Section 1644(b), and Title 18, United
States Code, Section 2. (Petitioner's

Exhi bit #1)

4. The U. S. District Court for the District of Arizona in case #CR 85-53
PHX adj udged Wlliam D. MCaffrey guilty as charged and convi cted, sentenced him
to inmprisonment for 5 years, and ordered that he pay a fine of $10,000 and make
restitution to Anerican Express in the anount of $5,481.27. (Petitioner's
Exhi bit #2 Judgenment and Probation/ Commi tnent Order)

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter of this proceeding. Section 120.57(1) Florida
St at ut es.

6. The Departnent of Bandi ng and Fi nance nmay suspend a nortgage broker's
or solicitor's license for a period not exceeding 2 years upon a finding that
the Iicensee has been guilty of:

A crine against the laws of this state or
any other state or of the United States,
i nvol ving noral turpitude or fraudul ent
or di shonest dealing..

Subsection 494.05(1)(d) Florida Statutes.

7. Count 6 of the indictnent and the finding and judgenent of the Arizona
Federal District Court clearly describe the crime to which WIlliamD. MCaffrey
pled guilty as a crine involving fraudul ent or di shonest dealing.

8. In his petition for formal hearing Respondent argues that the offense
for which he was convicted is in no way related to his duties, rights and



privileges under his nortgage |license. Section 494.05, Florida Statutes does
not require a finding that the crime is directly related to the Respondent's
practice of business under his |license. Honesty, truthfulness and integrity are
attributes which the legislature has determ ned are required for individuals who
deal with the public as nortgage brokers or solicitors. Subsection 494.04(4)

Fl orida Statutes.

9. The agency proved that Respondent was judged guilty of a federal crine
i nvol ving fraudul ent or di shonest dealing. Respondent is not entitled to
adm nistrative relitigation of the prior judgenent of guilt. MG aw V.
Departnment of State, Division of Licensing, 491 So 2nd 1193 (Fla. 1st DCA 1986)
RECOMVENDATI ON

Based upon the foregoing it is recormended that a final order be entered
suspendi ng Respondent's nortgage solicitor's license for a period of two years.

DONE AND ORDERED this 23rd day of October 1986, in Tall ahassee, Fl orida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 23rd day of October, 1986.

COPI ES FURNI SHED:

Robert K. Good, Esquire
Ofice of the Conptroller
400 West Robi nson Street
Ol ando, Florida 32801

G yde Taylor, Jr., Esquire
1105 Hays Street
Tal | ahassee, Florida 32301



